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I. INTRODUCTION

This Adversary Proceeding came before the Court for hearing on July 26, 2004, onthe Motion
for Summary Judgment fled by Third-Party Defendant Ben C. Martin. (Doc. 67). Ben C. Martin was
present by counsel Joseph P. Schillecy, Jr., Defendarts Michael T. Gallagher and the law firm of
Gallagher, Lews, Downey & Kim, were present by counsel Ryan K. Cochran, Plamtiff Curtis C.
Reding was present in person and by counsel Steve Olen, and Defendant Morris Bart and the hw frm
Morrss Bart, A.P.L.C., were present by counsel Robert P. MacKenze.

The pertnert history of ths case & as follows. On Jure 26, 2003, Plantiff Curtis C. Reding,

the standing Chapter 13 Trwstee, filed a complaint alleging that the Bart Defendants had



msappropriated property ofthe bankruptcy estate in the Edward S. Childs bankruptcy case. Bart s a
lawyer who specializes n mass tort cases and Childs was one of several thowsand chss- menber
plaintif§ represented by Bart m a Fen/Phen class-action suit. It & alleged that the sut was settled and
that the settlement funds were paid over to Childs, rather than Reding, who was Chids’ Trustee in
bankruptcy. The gravamen ofthe complaint is that the settlement funds were propetty of the bankrupt
estate and should have been paid over to Reding rather than Childs.

On July 29, 2003, Reding amended his complaint, adding Michael Gallagher and his bw frm
Gallagher, Lewis, Downey & Kimas Defendants. These Defendants will be referred to collectively as
the Gallagher Defendants. On August 12, 2003, Bart filed a cross-chim aganst Gallagher. (Doc. 22).
On September 9, 2003, Gallagher filed a third-party conplaint, joining Ben Martin and hs law firm as
thrd-party Defendants. (Doc. 32). Alko, on September 9, 2003, Gallagher fikd a cross-claim against
Bart. (Doc. 38). On Septenber 25, 2003, Bart moved to dismiss Gallagher’s cross-claim. (Doc. 41).
That nmotion was denied by this Court’s Order of October 29, 2003. (Doc. 55).

On March 5, 2004, Martin fied a notion for summary judgment, asking the Court to dismiss
the third-party comphint fled aganst himby Gallagher. (Doc. 67). On March 8, 2004, the Court
entered an order setting deadlines for responses to this motion. (Doc. 72). Severalmemoranda and
evidentiary submissions have been filed by Martin and Gallagher. (Docs. 67, 68, 82—Martin; Docs. 79,
80, 8 1-Gallagher). Ths motion was argued on July 27, 2004. For the reasons set forth below, the

motion for summary judgment s DENIED.



II. FACTS

While the factual setting in this Adversary Proceedingis qutte involved, the salient facts which
are pertinert to ths motion are considerably nore straightforward. As Gallagher is the nonmoving
party, the Court will accept the facts ffom Gallagher’s affdavt as true for purposes ofthis motion.
Gallagher states in his affidavit that Martin promised to disburse the Fen/Phen setlenment funds in
accordance with the pertment requirements of the Bankruptcy Code and the Bankruptcy Ruks. (Doc.
81, para. 15-16). "

Ben Martin has filed an affidavt in support of hs motion which contradicts the Gallagher
affidavt as to at least one material fact. (Doc. 68, pp. 25-30). While Martin admts his involvement n
the Fen/Phen litigation, and further admits that he undertook to contact the Bankruptcy Trustees of
several of the Fer/Phen chss members, nchiding Childs, Martin denies that he undertook to comply

with the bankruptcy hws. Contraryto the representation of

' These two paragraphs state as folows:

“15. Irelied upon Martin’s promise and performance thereof. Martin tod me that he had
performed the agreement, and that the disbursement of the settlement funds to the clients and ther
lawyers had been approved. I relied upon these statements of existing fact and I took no action to
comply with the Bankruptcy Rules and provisions of the Bankruptcy Code that apply to settlements
such as the AHP settlement.

16. As a consequence of Martin’s breach of contract and imocent misrepresentation, I have
been sued in the captioned action for not seeking bankruptcy court approval of the above-described
settlement. I have ncurred costs in the form of fees and expenses and I have potential hiabilty for the
actions ofMartn.”

(Doc. 81).



Gallagher, Martin states that “I would not fle any motions or applications onbehalf ofanyone

with any bankmuptcy court.” Id. at 29. This material fact is in dspute.”

1. CONCLUSIONS OF LAW

This Adversary Proceeding is before the Courtupon Martin’s motion for summary judgment.
A motion for summary judgnment is granted only if there are no materal facts in dspute and the noving
partyis entitled to judgment as a matter of hw. Ruk 7056, Fed. R. Bankr. P. The facts surounding
the question as to who was to make sure the relevant provisions of the Bankruptcy Code and the
Bankruptcy Rules were complied wih are both materal and n dspute, precluding an award of
summary judgment. For this reason, Martin’s motion s DENIED.

Apparently recognizing that Gallagher’s affidavt gave rise to disputed factual ssues, Martin
raises two legal arguments in his reply brief, which may be disposed of in short order. (Doc. 82). The
frst argament is that the putative oral contract is vou as a matter oflaw. The second argument is that

Gallagher had a nondelegabk duty under this Court’s decsion n TriState Plant Food, Inc., 273 B.R.

250 (Bankr. M.D. Ala. 2002).
Martn chims that the oral contract alleged by Gallagher is void and therefore, unenforceable.
Ths Court does not quarrel with the general proposition, set out in Martin’s reply brief that contracts

to do an ilegalact are void. However, the contract alleged by Gallagher does not appear to be ilegal

* This is notto imply that there are rot other materil facts in dspute, rather the exstence of
one materal fact n dspute is sufficient to defeat a motion for summary judgment. It s not necessary for
the Courtto catabgue all of the facts, dsputed or otherwse at ths time.
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in any way. Two or more law firms might work together on a case and dvide the dutes. Ifone hwyer
does not hold up hs end ofthe bargan, he might be held lable to hs co-counsel for damages. Such a
contract would not in any way be unhwful

Martmn further claims that a contract to ensure complance with the Bankruptcy Code and
Bankruptcy Rules is vod, citing this Court’s decsion n Tri-State. Martn apparently misunderstands
this Court’s ruling in Tri:State. The Bankruptcy Code and the Bankruptcy Ruks require professionak

to make application for professional fees before a Debtor in a case under Chapter 11 may pay

professional fees. In Tri-State, several professionak collected fees wihout frst making application for
or disclosure of the payments. Several of the professionak defended ther actions won the grounds
that lead counsel for the Debtor-in-Possession, who was a bankruptcy specialst, advised that the
practice was acceptable, in reflance upon his understanding oflocal practice. The Court rejected that
defense, finding that each professionalhad a nondekgabk duty to comply with the pertnert rules.
Martin’s claim that the contract alleged by Galhgher s void simply does not follow from this Court’s

holding in Tri-State.

IV. CONCLUSION

The gst of Gallagher’s third-party action against Martn s that Martin undertook to conply
with the requiremerts of the bankruptcy laws but faiikd to do so. As the evidence surrounding these

facts is in dispute, summary judgmernt cannot be granted. Moreover, Martin’s



legal arguments, raised i his reply brief, are without mert. For these reasons, the motion for summary

Jjudgment 8 DENIED.
Dore this 5th day of August, 2004.

/s/ Wiliam R. Sawyer
United States Bankruptcy Judge

c: Steve Olen, Esq.
Joseph P. SchilleciJr., Esq.
Ryan K. Cochran, Esq.
Robert P. MacKenze III, Esq.





